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Comment Date: February 19,2004 
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I3y the C’ommission: Commissioner Copps concurring and issuing a statement 

I .  Section 629 of the Communications Act directs the Commission to adopt regulations to 
assui’e the commercial availability of navigation devices equipment’ used by consumers to access 
sewices from multichannel video programming distributors (“MVPDs”).’ Pursuant to this directive, the 
Commission issued the Repori and Order in the ahove-captioncd proceeding establishing, infer alia, a 
January I, 2005, deadline for MVPDs to cease deploying new navigation devices that perform both 
conditional access functions and other functions in a single integrated device.’ The Commission adopted 
the rcquirernent to separate the conditional access function from the basic navigation device (the “host 
device”) in order to permit unaffiliated manufacturers, retailers, and other vendors to commercially 
niarkel host devices while allowing MVPDs to retain control over their system security. The 
Commission later issued a Furlher Nofice ?( Propo.red Rulernuking and Declaramry Ruling ( “Furlher 
A’oiicr irnd Decluralon Ruling”) that sought comment on the effectiveness of the Commission’s 
nawgation device rules, including the 2005 prohibition on integrated devices.‘ 

2 .  Since Section 629 and the Commission’s rules were adopted, the cable and consumer 

’ \;a\wgation devices are defined for puiposc’s of this proceeding as “convcrter boxes, interactive equipment, and 
other equipment used by consumers within their premises to receive multichannel video programming and other 
sewices offered over multichaiinel vidco programming sysiems.” 41 C.F.R. 5 76.1201(~). 

I 4 7  I! S.C. 9 54‘) 

’ I r n p l ~ , n ~ ~ ~ f ~ ~ ~ ~ / i i ~ t ~  ?/ ,SwI io i i  3U4 nf [he Telcconririu~ric.arru~rs Acl u/ I 996: Cummercial Availabilig~ of Navrgaiio~r 
DewLe,$. 13 FCC Rcd 14775, 14793 (1998) /“!Vuugulim DwicrJ OriLr”); sec47 1:Z.F.R. 5 76.1204(aj(l). 

l ~ ~ ~ r ~ l ~ , ~ ~ ~ t , ~ ~ r a / ~ i ~ n  (J/Seclio~i 304 n/ Itir Telrconimuniciilrons Aci o/ 1996: Commercral Avflil<!biliQ of Navignlion 
Dwiic.\. 1 5  FCC Rcd 1 S I  99, 1820; (2000) ( “Fmher Norrce an(/ Declurulu~~ Rulifrg”). 
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electronics industries have made, and cuntinue io make, significant progress in the dcvelopment of 
technical standards in this area. However, the commercial market for navigation devices used in 
conjunction with the dislribution otdigital video programming remains in its infancy. In an effort to spur 
Ihz transition to digital television, the cable and consumer elecironics industry recently reached a 
Memorandum of lhderslanding (“MOIJ”) on a cable compatibility standard for a unidirectional digital 
cable television recelver \r,ith host device functionality, as well as other unidirectional digital cable 
 product^.^ l h i s  standard would allow consumers to directly attach their DTV receivers to cable systems 
using a point of deploymenl (“POI)”) modulc and receive one-way cable television services without the 
need for an external na\,igalion device.“ The Commission issued a Further Notice of Proposed 
Ri~/~~i i iuL- i i ig  (“F“’) seeking public comment on the MOU issued in the above-captioned proceeding 
and in the Co~uputIbiIi~~ Bchveeii Cable Sj’sfcni.7 aiid Comumer Eleciron;cs Equipmerrt proceeding. ’ 

3 .  In its earlier Fur/her ,%/ice und Declurmny Ruling, the Commission had already sought 
commenl. iiiter alia. on whether the 2005 date for the phase-out of integrated boxes remains appropriate, 
on whai. i f  any, incentives the requiremeni creates for the development of a commercial retail market for 
inavigation devices, and on the economic impacts and costs associated with the requirement.8 In 
responsc, the cable industry and set-top box manufacturers generally urged that the 2005 deadline should 
be climinated in  favor of thc continued offering of integrated navigation devices for rent to consumers.’ 
Other equipment manufaciuring and retail interests urged that the date should be advanced to ensure the 
timely development of a retail market in  host devices.’” Given the equipment ordering and 
manufacturing cycles inuolvcd. i t  is necessary at  this point to provide guidance as to the Commission’s 
expectations with respect to the 2005 date. Other issues raised in the Funher Nolice and Dec[urutor7; 
Riihii.q will bc addressed separately a t  a later time. 

4. Commission action in response to the FNPRM could have a significant impact upon the 
developnienl of a commercial market in  separate host devices. In addition, the cable and consumer 
electronic indusbies are in  the midst of negotiations on specifications for bidirectional digital cable 
receivers and products which would permit the receipt of advanced cable television services by direct 

’ Menzoraiuluni of Ui1dwslnnding Among Cuhlc MSOY und Consumer Electronics Munifacturers (Dec. 19, 2002) 
(“CahleiConsumer Electronics MOlJ“). 

’ Duc to the unidireclional nature of this receiver specification, an external navigation device will still be needed to 
rcceivc advanced features such as cable operator-enhanced electronic programming guides (“EPGs”), impulse pay 
per vicw (“IPPV”) or vidco on demand (“VOD”). CableKonsumer Electronics MOU at 4. 

Iinplemrnration of Section 304 of rtie 7elecommunications Act of 1996: Commercial Availability of Navigation 
Debices a n d  Comparibility Between Cable System and Consumer Electronics Equipment, Further Notice of 
Proposcd Rulemaking, CS Docket 97-80 and PP Docker 00-67, FCC 0-3 (rel. Jan. 10, 2003). 

’ Firr-rher h’oiicc. nnrl Declariuory Ruling. I S  FCC Rcd 18202-03. 

’ Scc e g.. Comments of the National Cablc and Telecommunicarions Association in Response to Further Norice of 
Proposed Rulemaking at 35~41 :  Comments of Motorola. Inc. a t  12-20; Lefler from Neal Goldberg, General Counrel. 
MCTA to Marlenr Doncli, Sccretaq, FCC (Mar. 13, 2003); Letter from Jeanine Pohonieri, Motorola, to Magalie 
Roman Salas. Secretary, FCC (Dec. 19, 2001). 

, , I  Srr 1 ’ 6 .  Commcnts of !he Consumer Electronics Association at 16-25; Comments of Consurncr Electronics 
Relailrrs Coalition a t  6-1 8; Letter from Robed Schwartz, Consumer Electronics Retailers Association, to William F. 
Caloii. Actins Secrctacy, FCC (Mar. 21, 2001) (“3/21/01 Schwartr Letter”). 
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connection to cable systems. This ongoing process. which we are hopeful will produce results in the near 
lcrm. could impxt  the development of technical specifications relating to host devices and POD 
inodiilrs. I n  light of the ongoing notice and commcnt cycle relating to the FNPRM, the evolving nature 
o f  technical specificaiiona relating to navigation devices, and the imminent business ordering and 
manufacturing cycles facing MVPDs and consumer electronics manufacturers in anticipation of the 
pending 2005 prohibition, wc hcreby extend the deadline concerning the prohibition on integrated 
devices until July I .  2006. 

5 .  This eighleen month extension sliould provide adequate time for the parties to complete 
theii. ongoing negotiations and h r  the Commission to make a more knowledgeable decision as to any 
lurther changes in 1hc compliance date. By January 1, 2005, the Cornmission shall complete a 
reassessment of the state of the navigation deiwces market and determine whether the designated time 
lramr remains appropriate or whether the ban on integrated dcvices will no longer be necessary. In the 
interim. the cable and consumer electronics industries are requested to provide the Commission with 
status rcports on their negotiations on specifications for bidirectional digital cable receivers and products 
at 90. I80 and 270 day intervals following release of this Order. Following submission of the last status 
report to lhe Cornmission, the public shall have thirty days to submit comments on the status reports and 
whciher any further changes in the phase-out datc for inregrated devices are warranted. 

0 .  Rased upon the record in thc above-captioned proceeding and ongoing industry 
dcvclopmeiits, we have concluded that a limited deferral of the date is consistent with the ultimate 
objeclives of this proceeding and our statutory directive to act "in consultation with appropriate industry 
siandard-setting organizations."" We are not persuaded at this point to eliminate the prohibition on 
integrated devices since future developments in both the marketplace and ongoing industry negotiations 
may yet dictate a need for this requircmcnl in order to achieve the objectives of Section 629. However. 
the conclusion of the unidirectional MOU,  as well as the ongoing negotiations towards a bidirectional 
agrecment, do reflect prohTess towards the development of a retail market for consumer electronics 
eqiiipment with riavigalion device functionality. As such, we do not believe that advancing the 
prohibirion date. as previously suggested by a number of equipment manufacturing and retail interests, is 
necessary to further lhese objeclives or would provide sufficient lead time for ordering and 
manufacturing prior to completion of the next phase of the standardization process.'' 

7.  A u r / ~ o r ~ / y .  This F w r / w  Nurice Of Proposed Ruletnaking i s  issued pursuant to authority 
contained in b $  4(1), 303(r), and 629 of the Communications Act of 1934. as amended. 

8. E.x Poric' Rukv - NowReslricied Proceeding. This is a non-restricted notice and 
comment rulemaking proceeding. Ex parte presentatlons are permitted, except during the Sunshine 
Agsnda period. provided that they are disclosed as provided in the Commission's Rules. See generulb 
47C.F.R.#4: 1.1202. 1.1203,and 1.1206(a). 

9. ,sihili/]. /n/ormufion. Accessible ronnats of this Order arid Furlher No/ice of 
Pmpmcd Rden~uking (compuLer diskcttes, largc print, audio recording and Braille) are available to 

I 1  47 l!.S C.  $ 54'Xa). Although the ongoin_e negotiations bctween the consumer electronics and cable industries are 
lnni being conducted under the auspices of a formal standards setting organization, any specifications resulting from 
siIcJ1 ncgoiiatlons would he subject to subsequent review and adoption by a n  appropriate organization. 

SPC 7 2 I 01 Schwdrtz Lettrr a1 6 1 -  

3 
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pcrsons with disabilities by contacting Brian Millin, of the Consumer & Governmental Affairs Bureau, at 
(202) 418-7426, TTY (202) 41 8-7365, or at  bmillin(Ukc.gov. 

I O .  Comment Informalion Pursuant to Sections 1.415 and 1.419 of the Commission’s tules, 
47 C.F.R. 9 3  I ,415, 1.419, interested parties may file comments on or before February 19, 2004, and 
reply cnnunents on or before March 10, 2004. Comments may be tiled using the Commission’s 
Electronic Comment Filing System (ECFS) or by filing paper copies. See Electronic Filing of 
Documents in Rulemaking Proceedings, 63 Fed. Reg. 24121 (1998). 

1 1 .  Comments filed through the ECFS can be sent as an electronic file via the Internet to 
<http:/lw.fcc.gov/e-file/ecfs.html>. Generally, only one copy of an electronic submission must be 
filed. If multiple docket or rulemaking numbers appear in the caption of this proceeding, however, 
commenters must transmit one electronic copy of the comments to each docket or rulemaking number 
referenced in the caption. In completing the transmittal screen, commenters should include their full 
name. U.S. Postal Service mailing address, and the applicable docket or rulemaking number. Parties may 
also submit an electronic comment by Internet e-mail. To get filing instructions for e-mail comments, 
commenters should send an e-mail to ecfs@fcc.gov, and should include the following words in the body 
of the message, “get form <your e-mail address>.” A sample form and directions will be sent in reply. 
Parties who choose to file by paper must tile an original and four copies of each tiling. If more than one 
docket OT rulemaking number appear in the caption of this proceeding, commenters must submit two 
additional copies for each additional docket or rulemaking number. Filings can be sent by hand or 
messenger delivery, by commercial overnight courier, or by first-class or overnight U.S. Postal Service 
mail (although we continue to experience delays in receiving U S .  Postal Service mail). The 
Commission’s contractor, Vistronix, Inc., will receive hand-delivered or messenger-delivered paper 
filings for the Commission’s Secretary at 236 Massachusetts Avenue, N.E., Suite 1 IO,  Washington, D.C. 
20002. The filing hours at this location are 8:OO a.m. to 7:OO p.m. All hand deliveries must be held 
together with rubber bands or fasteners. Any envelopes must be disposed of before entering the building. 
Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority Mail) must be sent 
tn 9300 East liampton Drive, Capitol Heights, MD 20743. U.S. Postal Service first-class mail, Express 
Mail, and Priority Mail should be addressed to 445 12th Street, SW, Washington, D.C. 20554. All filings 
must be addressed to the Commission’s Secretary, Office of the Secretary, Federal Communications 
Commission 

12. Paperwork Redudion ACI of 1995 Analjeis. The Order portion of  this Order and 
Furrhu Nutice u j  Propred  Rulemaking does not contain infomation collection(s) subject to the 
Paperwork Reduction Act of 1995 (“PRA”), Public Law 104-13. However,  the Furlher Nolice portion 
of this Order and Furlher Nolice o/ Proposed Rulemaking contains modified information collection(s) 
suhject to the PRA. It will be submitted to the Office of Management and Budget ( “ O M B )  for review 
under Section 3507(d) of the PRA. OMB, the general public, and other Federal agencies are invited to 
comment on the new OT modified information collection(s) contained in this proceeding. 

13. Written comments by the public on the proposed information collection(s) are due 60 
days from date of publication of this Order and Further Nolice of Proposed Rulemaking in the Federal 
Register. Written comments must be submitted by the public, Office of Management and Budget and 
other interested parties on the proposed information collection(s) on or before 60 days from date of 
publicat~on of this Order and Furlher Nolice of Proposed Rulemaking in the Federal Register. In 
addition to filing comments with the Secretary, a copy of any comments on the information collection(s) 
contained herein should be submitted to Judi th  Boley Herman, Federal Communications Commission, 
Room I-C804,445 12”’ Street. SW, Washington, DC 20554, or via the Internet to jbolcv(ir.fcc.gov, and to 

4 
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Kim .4. Johnson. O M 0  Desk Ofl'icer. Room 10236 NEOB, 725 17'" Shwt, NW, Washington, DC 20503, 
or \ ' la thc Internet io Kim ~ A._.. lohnson~onib.eop.~o\, .  

14. Rq,w/ i r /o) : i~  Fhih i l in ;  A c / .  A s  required by the Regulatory Flexibility Act," the 
Coniinission has prepared an Final Regulatory Flexibility Analysis ("FRFA") relating to the Order 
porlicm of this Order und Fi/r//zw Noriw flfProposcd Ru/r,nuking. The FRFA is set forth in Appendix 
B. The Commission has also prepared an  Initial Regulatory Flexibility Analysis ("LRFA") of the possible 
significant economic impact on 3 suhstanlial number of small entities of the proposals addressed in 
Fzdu/ier Notice portion of this Oi-der ~rmi  Fwrher No/icr (f Pvoposed Rulrmakirtg. The IRFA is set forth 
i n  Appendix C' .  Written public comments are requcsted on the IRFA. These cornmcnts must he filed In  

accordance with the same filing deadlincs for comments on the Fur/her. Nolice, and they should have a 
wparatc a n d  distinct heading desig~ating them as rchponses to the LRFA. 

I S .  I 1  IS HEREBY ORDERED that pursuant to the authority contained in Sections 4(1), 
303(r). and 629 of the Communications Act of 1934, 47 U.S.C 5 5  154(i), 303(r), and 549, that the 
('ommission's January I ,  2005, prohibiiion on integrated navigation devices contained in 47 C.F.R. 
$ 7h.l204(a)(l)  IS AMENDED as set forth in Appendix A, and shall become effective 30 days after 
publication in the Fedei-al Register. 

16. 17' IS FURTHER ORDERED that the Commission's Consumer and Governmental 
Affairs Bureau, Reference Infomalion Center. SHALL SEND a copy of this Order and Furlher Nolice 
of' Proposed Ridernuking, including the Final Regulatory Flexibility Analysis and Initial Regulatory 
Flexibility Analysis. to the Chief Counsel for Advocacy of the Small Business Administration. 

FEDERAL COMMUNICATIONS COMMISSION 

I 

Secretary 

5 
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APPEVDIX A 

Part 76 of the Code of Fedcral Regulationb I S  aniendcd ac follows: 

PAR r 76 ~ MlJLfICHANNEL VIDFO AND CABLE TELEVISION SERVICE 

1 .  l ' l i e  authority for Part 76 continues to read as follows: 

AUTHOIUTY: 47 U.S.C. 151, 152.153. 154.301,302,303,303a, 307.308, 
309, 312. 317, 325, 338, 339, 503. 521, 522. 531, 532, 533, 534, 535, 536, 537, 
533, 544, 544a. 545. 548, 549,552,554, 556, 558, 560,531, 571. 572, and 573. 

Section 76.1204(a) is amended by revising paragraph (a)(l)  to read as follows: 

976.1204 Availability of equipment performing conditional access or 
sccurity functions. 

2. 

(a)( I) A multichannel video programming distributor that utilizes 
navigation devices to perlorn conditional access functions shall make available 
equiprnenl t h a t  incorporates only the conditional access functions of such 
dewces. Commencing on Ju ly  I :  2006, no multichannel video programming 
distributor subject to this section shall place in service new navigation devices 
for sale, lease, or use tha t  perform both conditional access and other functions in 
a single integrated device. 

* * * % *  

6 
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APPEUDIX B 
FINAL KEGU LATORY FLEXIBl LlTY ANALYSIS 

As required by the Regulatory Flexibility Act of 1980. as  amended ("RFA")14 an Initial 
Kcgulatory Flexibility Analysis ("LRFA") was incorporated in the Furfher Notice of Proposed 
Ru/wzuki/lg and D e c / i r ~ ~ t ~ r ) i  Ruling ("Firrther Noiice mid Declaraloiy Ru/ing").ls The Commission 
sotight written public comment on the proposals in the Furlher Nol ice and Decluruloty Ruling, including 
commcnl on the [ M A .  This present Final Regulatory 
Flexihilit) Analysis ("FRFA") conforms to the RFA.Ib 

No comments werc received on the IRFA. 

4 .  Need for, and Objectives of, the Order .  Section 629 of the Communications Act of 
1934. as amended, requires the Commission to develop rules to assure competitive availability of 
navigalivn devices used in conjunction with services provided by multichannel video programming 
distributors ("MVPDs")." I h e  statutory objective of Section 629 is to assure that navigation devices 
uScd by consumers to access a particular MVPD's programming are available to consumers from 
manufacturcrs, retailers and other vendors not affiliated with that MVPD. To this end; the Commission 
adopted a January I, 2005, deadline for MVPDs to cease deploying new navigation devices that perform 
both conditional access functions and other functions in a single integraLed device.'* Requiring MVPDs 
to scparate the conditional access function from the hasic navigation device (the "host device") was 
intended 10 permii unaffiliated manufacturers, retailers, and other vendors to commercially market host 
deviccs whilc allowing MVPDs to retain control over their system security. Zn the Furlher Nolice and 
D ~ C ~ O ~ Q / O ~ ? :  Ru/in,q, the Commission indicated that i t  would reassess the need for the 2005 separation 
dcadline i n  light of the evolving marketplace for navigation devices. In response, the cable industry and 
sct-top box manufacturers generally urged that the 2005 deadline should be eliminated in favor of  the 
continued offering of integrated navigation devices for rent to consumers. Other equipment 
nianuracturing and retail interests urged that the date should be advanced to ensure the timely 
dcvelopmcnl of a retail market in host devices. Since the Furlher Nolice and Declarutoiy Ruling was 
issued. Lhe cablc and consumer electronics industries have reached a Memorandum o f  Understanding 
("MOL!") on a cable compatibility standard for a unidirectional digital cable television receiver with host 
device functionality, as well as  other unidirectional digital cable products. This standard, which is the 
subjecr of a pending Furlher Norice of Proposed Rulernuking (''FNfRh.f'),'9 would allow consumers to 

I 4  -- cc, \ IJ S.C. 6 603. The RFA. see 5 L'.S.C. $ 5  601-612. has heen amended by the Small Business Regulatory 
Fiilorcemcnt Fairncss Act of 1996 (SRREFA), Pub. L. No. 104-121. Title 11. I I O  Stat. 857 (1996). 

l t i ~ ~ l ~ ~ ~ ~ ~ ~ ~ t ~ / ~ i i / o , i  o/  Secimi 304 q / r I i e  Telccominu,iii.arioi,c 4cr o/ 1996. Conimerciul Avnilabrlit) of Nniqv l ion I 5  

ULWICL..L I 5  FCC Rcd I8 19S, I82 I 5  (2000) ("Furrhe?. Nuircu n i d  Drc/urutozJ Ruling"). 

Set, 5 1I.S.C .: 604. Because our acnon merely extends rhe exisri i ig dcadline for MVPDs to cease issuing I ,I 

integrated navigation devices. we also certify this Order under 5 U.S.C. 0 605. 

"471iS .C 6549 

/ y h w n t n i i o n  o/~ecrroii 304 uf tiw ;r,l,,,mmu,ioalions Aci 01 19Y6: Commercial Availabili?, of Navigation i P  

h ~ ~ c c ~ . ~ .  11 FCC' Rcd  14775. 14793 ( I  9%) ("Nowgorron Dtwices Or&/.''); see 47 (:.F.R. 5 76.1204(a)( I ) .  

1 ' )  
l ~ i i p l ~ , ~ i i ~ i i i n i t ~ i i i  ~i/~SccIioiz 304 o/ rlie Tcli,i:on~niiiiiiciiriuti.c A L ~  (11' 1996 Cominercial AvniIahili@ of Navigation 

~ ) i w c c s  n t d  Coiiipuiilriiin' Bctweeiz Cable Safems iind Cin~sut i io~  Elecwonic,! Equzpmenr. Furrher Notice o/ 
/ ' J / I / I O X ~  KuicmzXing, CS Lkicket 97-80 a n d  PP Docket 00-67. FCC 0-3 (rel. Jan. 10, 2003). 
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directl) attach their DI’V receivers to cable systems using a point of deployment (“POD’) module and 
receive onc-way cable tclevision services without  the need for an external navigation device. Thc cable 
and consumer clectronic industries are also in the midst of negotiations on specifications for bidirectional 
digital cable receivers and products which would permit the receipt of advanced cable television services 
b> direct connection to cable systems. This ongoing process, which may produce results in the near term, 
could impact the development of technical specifications relating to host devices and POD modules. In 
light of the ongoing notice and comrncnt cycle relating to the FNPRM, the evolving nature of technical 
sprcihcations relating to navigation devices, and the imminent busmess ordering and manufacturing 
cycles facing MVPDs and consumer electronics manufacturers in anticipation of the pending 2005 
prohibition, the present Oviler- exlends the prohibition on integrated devices until July I ,  2006. This 
limiled dcfcrral of the prohibition date is consistent with the ultimate objectives of  this proceeding and 
our statutory dircctivc to act “in consultation with appropriate industry standard-setting organizations.”’” 

H. Summary of Significant Issues Raised by Public Comments in Response to the 
IRFA. Thcre were no comments filcd that specifically addressed the rules and policies proposed in the 
IRFA. 

C. Description and Estimate of the Number of Small Entities to Which Rules Will 
.4ppl!. l h e  RFA directs the Commission to provide a description of and, where feasible, an estimate of 
the number of small entities that will be affected by the rules adopted herein.” The RFA generally 
dcfines thc term “small entity” a5 having the same meaning as the terms “small business,” “small 
organization.” and “small governmental jurisdiction.”” In addition, the term “small business” has the 
same meaning as  the term “small business concern” under the Small Business Act.13 A “small business 
concern” is one which: ( I )  is independently owned and operated; (2) is not dominant in its field of 
opcralion: and (3) satisfies any additional criteria estahlished by the Small Business Administration 
(“SRA”).” 

Cable and Other Program Distribution. The SBA has developed a small business size standard 
for cable and other program distribution services, which includes all such companies generating $12.5 
million or Icss in re\’enue annually.” This category includes, among others, cable operators, direct 
broadcast satellite (“DBS”) serviccs, home satellite dish (“HSD”) services, multipoint distribution 

47 CJ.S.C. C; 549(a). Allhough the ongoing negotiations behveen the consumer electronics and cable industnes are 
nor being conductcd under the auspices of a f o m l  standards setting organization, any specifications resulting from 
such negotiations would he subject to subsequent review and adoption by an appropriate organization. 

2” 

5 II S.C. 5 603(b)13). 

i C!.S.c‘. p hOI(6)  1 1  - 

’’ 5 US.(: 5 hOl(3) (incorporating by reference the definition of “small business concern” in the Small Business 
Act. I! U.S.C. 4 632). Pursuant to the 5 U.S.C. 4 601(3). the starutory definition ofa small business applies, “unless 
ai1 agency. afrer consultation hid1 the Office of Advocacy 01’ thc SBA and after oppomnity for public comment, 
establishes one or more definitions of such the term which are appropriate to the activiiies of  the agency and 
publishes such dcfinit ion(s) 111 the Federal Register.” 

’’ I 5  LI S.C. 9 632 

li 
1 3  C.1: R. 6 1 2  1.201. NAICS code 51 7 5  I O  (formerly 5 13220) This NAICS code applies to all services listed in 

[his paragraph 
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w v i c e s  (“MUS”). multichannel multipoint distribution service (“MMDS”), Instructional Television 
1;i~t.d Scrwcc (“ITFS”). local multipoint distribution service (“LMDS”), satellite master antenna 
Lelevision (“SMATV”) systems, and open video systems (“OVS”). According to the Census Bureau data, 
there arc I ,31 1 total cable and other pay television senwe  firms that operate throughout the year of 
which 1.180 have less than SI0  million in revenue.”’ We address below each service individually to 
Iprwide a more precise esttmatc of  small entities. 

Cable Operators. The Commissioii has devcloped. with SBA’s approval, our own definition ot‘a 
sinal l  cable system operator for the purposes of rate regulation. Under the Commission’s rules, a “small 
cable company” is one serving fewer than 400,000 subscribers nationwide.” We last estimated that there 
were 1.139 cable operators that qualified a5 small cable companies.‘R Since then, some of those 
coinpanies m a y  have g r o w  to scwe over 400,000 subscribers, and others may have been involved in  

rransactiniis lhat caused them to be combined with other cable operators. Consequently, we estimate that 
lherc are fewer than 1,439 small eiitity cable system operators that may be affected by our action. 

The Communications Acl, as amended, also contains a size standard for a small cable system 
operator. which i s  “a cable operator that, directly or through an affiliate, serves in the aggregate fewer 
lhan 1%) of all subscribers in  the United States and is not affiliated with any entity or entities whose gross 
annual revenues in the aggregate exceed $250,000,000.”*” The Commission has determined that there are 
08.500.000 subscribers in the United States. Therefore. an operator serving fewer than 685,000 
suhscribers shall be deemed a small operator i f  its annual revenues, when combined with the total annual 
rwenues of all of its affiliates, do not exceed $250 million in the aggregate.’” Based on available data. 
we find that the numbcr of cable operators serving 685,000 subscribers or less totals approximately 
1.450.” Although it seems certain that some of these cable system operators are affiliated with entities 
whose gross annual revenues exceed S250,000,000, we are unable at  this time to estimate with greater 
precision the number of cable system operators that would qualify a s  small cable operators under the 
definition i n  the Communications Act. 

Direct Broadcast Satellite (“DBS”) Service. Because DBS provides subscription services, DBS 
This falls uwlhin the Sl3A-recobmizcd definition of cable a n d  other program distribution services.” 

’ I ’  €cononucs and Statistics Administration, Bureau of Census, US. Department of Commerce, I997 Economic 
rensus. Subject Series ~ Establishment and Firm Size, Information Sector 5 1, Table 4 at 50 (2000). The amount of 
SI0 million was used to ebtimare the number of small business firms because the relevant Census categories stopped 
ai $9,999,999 and began at %10.000,000. No category for $12.5 million existed. Thus. the number is as accurate as 
i t  is possihlc to calculatc with the available information. 
,~ 

47 r . F  R $ 76901(e). The Commixsioii developed th is  definition based on its delerminations t h a t  a small cable 
rysteni opcrator IS  one with annual revenues of $100 million or Icss. S x r h  Repo1.1 and 01.dr1- and Elcvenrh Oi-der on 
Ri’i,iin.,i,tr,-i,rion, I O  FCC Rcd. 7393 (1995). 

Paul  Kagan Arrnciales. Inc.. Cable TV Invcs to t ,  Feb. 29, 1996 (based on figures for Dec. 30, 1995) 

4: L!.S.C. $ 543(m)(2) 

‘ “ i i  C~F.R .  p 76.110?(h). 

13, 

i l  Paul  Kagan Associates. Inc , Cable TV Inwstor .  Feh. 29, 1996 (based on figures for Dec. 30. 1995) 

‘ 2  
I .: C.1’ K. 121.201, hAlCS code 5 I7510 (rmnerlv 51 3220) 
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dctinitioii provides that a small entity is one with $12.5 million or less in annual receipts.” There are 
li)ut~ licensees of DBS services under Part 100 of the Commission’s Rules. Three of those licensees are 
ciin~eiitly opcratioiial. Two or the liccnsees that are operational have annual revenues that may be in 
cxccss o f  the threshold for a small business.” The Commission. however, does not collect annual 
r ~ ~ e n u e  data for DBS and. thereforc. is unable to ascertain the number of small DBS licensees that could 
he impacted hy thesc proposed rules. DBS service requires a great investment of capital for operatton, 
a n d  w e  acknowledgt, despite the absence of specific data on this polni, that there are entrants in this field 
[hat may not yet have generated $12.5 million in annual receipts, and therefore may be categorized as a 
vnall business. if independently owned and operated. 

Home Satellite Dish (“HSD”) Service. Because HSD provides subscription services, HSD falls 
w i t h i n  the SBA-recognized definition of cable and other program distribution services.” This definition 
provides that a small entity i s  one with $12.5 million or less in annual rece~pts . ’~ The market for HSD 
service is difficult to quantify.” Indeed, the service itself bears little resemblance to other MVPDs. HSD 
owners have access to more than 265 channels of programming placed on C-band satellites by 
programmers for receipt and distribution by MVPDs. of which 115 channels are scrambled and 
approximately 150 are ~nscrambled.?~ HSD owners can watch unscrambled channels without paying a 
subscription fee. l o  receive scrambled channels, however-. an HSD owner must purchase an integrated 
rcceiver-decoder from an equipment dealer and pay a subscription fee to an  HSD programming package. 
Thus, HSD users include: ( 1 )  viewers who subscribe to a packaged programming service, which affords 
thrm acccss to most of  the same progammtng provided to subscribers of other MVPDs; ( 2 )  viewers who 
receiw only non-subscription programming; and (3) viewers who receive satellite programming services 
illc_eally without subscribing. Because scrambled packages of programming are most specifically 
intended for retail consumers, these are the services most relevant to this di~cussion.’~ 

,. 
’~’  id 

j4 lil 

13 C.F.K. 9 121.201, N.IICS code 517510(formerly 513220). 

?‘, l,i 
.. 
’ See. honever, thc cctisus data for Cable and Othcr Program Distribution. supra, 

,A,inuoi Auessiiicnt q / thc  Status o/  Conipeiiiioii i r i  hlarkcrs fur /he Drliveqi of Videu Programming, I2 FCC Rcd li: 

43.58, 4355 (1996) (“Third Aiinunl Rqmr t ’ ’ ) .  

“’ /,i ar 4385 
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Multipoint Distribution Service (“MDS”), Multichannel Multipoint Distribution Service 
(“MMDS”) Instructional Television Fixed Service (“ITFS”) and Local Multipoint Distribution 
Service (“LMDS”). MMDS systems, oftcn rcfcrred to as “wireless cable,” transmit video programming 
LO subscribers using the niicrowavc frequencies of the MDS and ITFS.‘” LMDS is a fixed broadband 
point-lomultipoint microwave service tha t  provides for two-way video  telecommunication^.^' 

In connection with the 1996 MDS auction, the Commission defined small businesses as entities 
that had annual average gross revenues of less than $40 million in the previous three calendar years.“ 
‘ lh i s  definition of a small entity in thc context of MDS auctions has been approved by the SBA.4’ The 
MIIS auctions resulted in  67 successlul bidders obtaining licensing opportunities for 493 Basic Trading 
Areas (“BTAs”). MDS also 
iiicludcs licensees of stations authorized prior to the auction. As noted, the SBA has developed a 
detinition o f  small entities for pay rclevision services, which includes all such companies generating 
$12.5 million or less in annual receipts.” This definition includes multipoint distribution services, and 
t h u s  applies to MDS licensees and wireless cable operators that did not participate in the MDS auction. 
InConnation available to us indicates that there are approximately 850 of these licensees and operators 
t h a t  do not generate rcvenue in excesb of $12.5 million annually. Therefore, for purposes of this 
analysis, we find there are approximately 850 small MDS providers as detined by the SBA and the 
Coinmission’s auction rules. 

Of the 67 auction winners, 61 met the definition of a small business. 

The SBA definition of small entities for cable and other program distribution services, which 
includes such companies generating $ 12.5 million in annual receipts, seems reasonably applicable to 
I-I’FS4’ There are presently 2,032 ITFS licensees. All but 100 of these licenses are held by educational 
institutions. Educational institutions are included in the definition of a small business.46 However, we 
do not collect annual revenue data for ITFS licensees, and are not able to ascertain how many of the 100 
non-educational licensees would be categorized as small under the SEA definition. Thus. we tentatively 
conclude that a t  least I _932 licensees are small husinesses. 

Addilionolly. the auction of the 1,030 LMDS licenses began on February 18, 1998, and closed on 
March 25, 1998. ‘The Commission defined “small entity” for LMDS licenses as an entity that has 
average gross revenues of less than $40 million in the three previous calendar years.47 An additional 

,4meniltnmi of I’om 2 I “mi 74 iJ rhr Commission ‘J Ru/e.s wirh R r g u d  IO Filing Procedures in  the Multipoint 
Dix/ril~u~ton So-rrcr om/ in /lie In.\/rucironoI Tr.ievi,riotr Fixrd Service und lmplementntiun of Seclion 309Q) ($/he 
Commimirotiotir Acr ~ Compezilive Bidding, I O  FCC Rcd at  9589, 9593 (1 995) (“ITFS Order”). 

40 

.%,e Lorn/ rMuliipoini Di.s/rihu/iojr Sen. icc  I2 FCC Rcd 12545 ( I  997) (“LMDS Order”). 4 ,  

”.17CF.R.~?l .OOl/b)( l ) .  

Sce ITFS Order.: I O  FCC Rcd ai  9589. 

‘~’ I 3 C.F.R. 8 I 2 I .20 I ,  N.AICS code i 175 I O  (formerly 5 13220) 

Ill 

SHREFA also applies to nonprotil organizations and  governmental oreanizations such as cities. counties, tows, 111 

townships. Tillages, school districts. or special districts, with populations of less ihan 50,000. 5 U.S.C. 5 601(5). 

4-  .TW /.fws O).~ ICI . .  I 2 rcc R C ~  21 I 2545 
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clas.iification for “very small business” was added and is defined as an  entity that, together with its 
affiliatcs. has o\wrage gross revcnurs of not morc than $15 million for the preceding calendar years.‘” 
I hche regulations ddining “small entity” in the context of LMDS auctions have been approved by the 
SR/\ . Iq There were 93 ainning bidders that qualified as small entities in the LMDS auctions. A total of 
93 i i i i a l l  and very small business bidders won approximately 277 A Block licenses and 387 B Block 
licenses. On March 27, 1999, the Commission re-auctioned 161 licenses; there were 40 winning biddcrs. 
Rased on this information, we conclude that fhe  number of small LMDS licenses will include the 93 
winning hidders in thc tirst auction and the 40 winning bidders in the re-auction, for a total of 133 small 
eniity LMDS providers as defined by the SBA and the Commission’s auction rules. 

In sum, [here arc approximately a lotal of 2,000 MDSIMMDSILMDS stations currently Iicenscd. 
Or  the approximate total of 2.000 stations, we estimate that there are 1,595 MDSiMMDSILMDS 

providcrs that  arc small businesses as deemed by the SBA and the Commission’s auction rules. 

Satellite Master Antenna Television (“SMATV”) Systems. The SBA definition of small 
rntiues for cable and other program distribution services includes SMATV services and, thus, small 
entities are defined as all such companies generating $12.5 million or less in annual  receipt^.^" Industry 
sources estimate that approximately 5.200 SMATV operators were providing service as of December 
I995 Other estimates indicatc that  S M A T V  operators serve approximately 1.5 million residential 
subscribers as o f  Ju ly  2001 .” The best available estimates indicate that the largest SMATV operators 
servc between 15.000 and 55,000 subscribers each. Most SMATV operators serve approximately 3,000- 
-1,000 customcrs. Because these operators are not rate regulated, they are not required to file financial 
data with [he Commission. Furthermore, we are not aware of any privately published financial 
inlormation regarding these operators. Based on the estimated number of operators and the estimated 
number of units served by the largest ten SMATVs, we believe that a substantial number of SMATV 
operators qualify as small entities. 

Open Video Systems pOVS”). Because OVS operators provide subscription services,’j OVS 
fa l ls  within the SBA-recognized definition of cable and other program distribution services.” This 
decinition provides that a small entlty i s  one with S 12.5 million or less in annual  receipts.’5 The 
Coinmiss~on has certified 25 OVS operators with some now providing service. Affiliates of Residential 
Communications Network. Inc. (“RCN”) received approval to operate OVS systems in New York City, 

j* ld 

S w  Letter to Daniel Phythyon. Chief, Wircless Telecommunications Bureau (FCC) from A .  Alvarez, 4’) 

.Administrator. SBA (January 6, 199X). 

I j C.F.R 5 l21201. NAlCS code 5175 I O  (formerly 5 1322fl) 

S w  T/iii.d Aniiuol Repoi.r. I 2  FCC Rcd a l  4103-4 

I , ,  

I ,  

’I Scc Aniiirfll ,,l,\.se’.uineiir ,!/ the Sintu.\ of Coniprliiion in Markels,/or fhe Delivety of Video Programnring, I 7  FCC 
Rcd 1241. 1281 (2001) (.‘Oghlh A r ~ n u f l l R e p o ~ . ~ ” ) .  

scc 4 1  k S . C  g 573 

’I I ?  ( ’  F K.  $ I21.201. hAICS code 5 I75 I O  (f‘ormerly Sl;220) 

1 1  / i /  
~~ 
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Boston. Washington, D.C. and other areas. RCN has sufficient revenues to assure us that they do not 
qualily as small business entities. Little financial information is available for the other entities 
authorized to provide OVS that are not yet operational. Given that other entities have been authorized to 
provide OVS service hut have not yet begun to generate revenues, we conclude that at least some of the 
OVS operators qualify as small entities. 

Electronics Equipment Manufacturers. Rules adopted in this proceeding could apply to 
manufacturers of' DTV receiving equipnient and other types of consumer electronics equipment. The 
SBA has developed deiinitions of'small entity for manufacmrers of audio and video equipment56 as well 
as radio and tclevision broadcasting and wireless communications e q ~ i p m e n t . ~ '  These categories both 
include all such conipanies employing 750 or fewer employees. The Commission has not developed a 
dcfinition of m a l l  cntities applicable to manufacturers of electronic equipment used by consumers, as 
comparcd to industrial use by television licensees and related businesses. Therefore, we will utilize the 
SEA definitions applicable to manufacturers of audio and visual equipment and radio and television 
hroadcasting and wireless communications equipment, sincc these are the two closest NAICS Codes 
applicable to the consumer electronics equipment manufacturing industry. However, these NAlCS 
categories are broad and specific figures are not available as to how many of these establishments 
manufacture consumer equipment. According to the SBA's regulations, an audio and visual equipment 
manufacturer must have 750 or fewer employees in order to qualify as a small business concern." 
Census Bureau data indicates that there arc 554 U S  establishments that manufacture audio and visual 
equipment, and that 512 of these establishments have fewer than 500 employees and would he classified 
3s small entities. The remainrng 12 establishments have 500 or more employees; however, we are 
unable to delemine how many of those have fewer than 750 employees and therefore, also qualify as 
small entities under the SBA detinition. Under the SBA's regulations, a radio and television 
hroadcasting and wireless communications equipment manufacturer must also have 750 or fewer 
employees in order to qualify as a small business Census Bureau data indicates that there 
1,215 U.S. establishments that manufacture radio and television broadcasting and wireless 
communications equipment, and that 1,150 of thesc establishments have fewer than 500 employees and 
would he classified as small entitics," The remaining 65 cstablishments have 500 or more employees; 

77 

5'' I ;CFR$  I?l.Z0I,NAIC~Scode334310. 

j~ 13 CFK g I 2  1.201 ~ NAICS code 334220. 

" 1 3  CFK 4 121.201. NAlCS code 131310. 

"' Lconormcs and Statistics Adinhistration, Bureau of Census, US.  Department of Commerce, 1997 Economc 
Census. Induslry Series ~~ Manufacturing, Audio and Video Equipment Manufacturing, Table 4 at  9 (1999). The 
amount of 500 employees was used io estimate the number o f  small business firms because the relevant Census 
categories stnppcd at 499 employees and began at 500 employees. No category for 750 employees existed. Thus, 
thc nuiiibo 1s as accurate as it is possiblc to calculate with lhe available information. 

" " I ?  C.F.R. 4 I21  20I.UAICScode 334220 

" I-coiioniics and Slatislrcs Adm'nisrration. Bureau of Census, U.S. Department of Commerce, 1997 Economic 
Census. lndusrry Serbes - Manufacturing, Radio and Television Broadcasting, and Wireless Communications 
Equipmenr Manuracniring. Tablc 4 at 9 (1999). Thc amount of 500 employees was used to estimate the number of 
m a 1 1  business tirms hecaunc the relevant Census categories stopped at 399 employees and began at  500 employees. 
No cntcgory fol 750 eniployezs existed. Thus. Ihe number is as accurate as i t  is posslhle to calculate with the 
. ~ \ a i l o h l e  infrmation 
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howcvcr. a.c are unable lo determine how many of those have fewer than 750 employees and therefore, 
also qualify as small entities under the SBA definition. We therefore conclude that there are no more 
tliilii 542 small manutjclurers or audio and ~ i s u a l  clectronics equipment and no more than 1,150 small 
maiiiifaclurers of  radio and ieleiision broadcasting and wireless communications equipment for 
c~in~umerihouschold use. 

D. Description of Projccted Reporting, Recordkeeping and other Compliance 
Hequiremcnts. The amended rulc does not impose any additional reporting or recordkeeping 
rcquirements. To the extent that compliance may require the manufacture and purchase of non-integrated 
host devices by multichannel video programming distributors ("MVPDs") by July I ,  2006, the present 
action does not impose any new requirement5 o n  consumer electronics equipment manulacturers or 
MVPD5. but rather extends thc existing compliance date by eighteen months. We believe that the 
resulting impact on small entities is favorable to the extent tha t  i t  provides them with additional time to 
cornc into compliance with the prohibition on integrated devices. 

E. Steps Taken to Minimize Significant Impact on Small Entities, and Significant 
Alternatives Considered. The RFA requires an agency to describe any significant alternatives that i t  
has considered in reaching its proposed approach, which may include the following four alternatives 
(among others): (1) the cstablishmenr of differing compliance or reporting requirements or timetables 
that lake into account the resources available to small entities; (2) the clarification, consolidation, or 
simplification of compliance or reporting requirements under the rule for small entities; (3) the use of 
performance, rathcr than design, standards; and (4) an  exemption from coverage of the rule, or any part 
rherenf. for small entities."' 

To the extent that  coinpliance with the amended prohibition deadline may require the 
manufacture and purchase of non-intcgrated host devices by multichannel video programming 
distrihutors ("MVPDs") by July I .  2006, the present action does not impose any new requirements on 
consumer electronics equipment manufacturers or MVPDs, but rather extends the existing compliance 
dalc by eighteen months. We believe that the resulting impact on small entities is favorable to the extent 
[hat i t  provides them with additional time to come into compliance with the prohibition on integrated 
devices. When the original prohibition deadline was adopted, we noted, d e r  alia, that Section 629 
includes provisions which may lessen compliance impact on small entities, including Section 629(c), 
which specifies that the Commission shall waive its implementing regulations when necessary for an 
MVPD to develop ne" or improved services, and Section 629(e), which requires the Commission to 
sunsel its implcmcnting rules whcn certain conditions are met."' 
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Report to Congress: The Commission will send a copy of the Order and Fttr-lher Notice of 
Pi-opo,\t~i Ri~I~i i iuki i ig  ("Or& uizd F u r h r  Nolice"), including this FWA,  in a report to be sent to 
Congress pursuant IO the Con~css iona l  Rcvieu' Act."' In addition, the Commission will send a copy of 
Llic Ortitu mid Ftm/iei- No1iw. including this FRFA. to thc Chief Counsel for Advocacy of the SBA.  A 
copy o f  the Ordrr und F w / h u  Nulicc and FRFA (or summaries thereof) will also be published in the 
I'cderal Register.'" 
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APPENDIX C 
LNITIAL REGULATORY FLEXIBILITY ANALYSIS 

,4s required by the Regulatory Flexibility Act of 1980, as amended (“RFA”jhh the Commission 
Iiab preparcd this present Initial Regulatory Flexibility Analysis ( “ R E A ” )  of the possible significant 
economic impact o n  a substantial numher o f  small cntities by the policies and rules proposed in the 
F z / r / k r .  No/ice of Proposed Rulwrzukirig portion of this item. Written public comments are requested on 
this 1RF4. Comments must be idcntified as responses to the IRFA and must be filed by the deadlines for 
comments o n  Ihe /:nr//iei. Nolice ofProposed Rulemaking portion of this item provided in paragraph 10- 
1 I .  ‘I’he Cornmission wil l  send il copy o f  this entire Order und Furlher Ndice  CfProposed Rulemaking 
(“Oi-iicv mid Furt/rw Nofice”), including this W A ,  to the Chief Counsel for Advocacy of the Small 
Husines.; Administration (“SBA”).”- I n  addition, the Fwfher  Notice ofPropo.ved Rulernuking portion of 
rhis item and the IRFA (or summaries thereof) will be published in the Federal Register.6* 

A. Need for, and Objectives nf, the Proposed Rules. The Order portion of this Order and 
b-~/r.//7e~- Nolice extends by cighteen months the Commission’s existing January 1 ,  2005, deadline for 
MVPDs to cease deploying new navigation deviccs that perfom both conditional access functions and 
other functions in  il single integrated device. Thc need for, and objeclives, of this action are explained in 
the Final Kcgualtory Flexibility Analysis (“FRFA”) accompanying this Order and Further Nolice. In the 
/‘ur/Ircf- N o f i w  poi-tion of this Order arid Funher Norice, we extend our review of the development of the 
cormnercial availability of  navigation devices in light of ongoing industry negotiations which may affect 
the technical specifications relating to navigation devices. Our objective is to seek comment on the 
appropriateness of the new July I ,  2006 ban on integrated devices based upon the slatus of these 
negotiations. This objeclivc is commensurate with our statutory directive in Section 629 of the 
Communications Act o f  1934, as amended, to act “in consultation with appropriate industry standard- 
setting organizations” to assure the commercial availability of navigation devices used in conjunction 
witli scrvices provided by multichannel \;ideo programming distributors (”MVPDS”).~’” 

8. Legal Basis. The authority for this proposed rulemaking i s  contained in Sections 4(i), 
303(r), and 629 of the Communications Act o f  1934, as amended, 47 U.S.C. 154(i), 303(r), and 549. 

C .  Description and Estimate of the Number of Small Entities to Which Rules Will 
Apply. The RFA directs the Commission to provide a description of and, where feasible, an estimate of 
the number o f  small entities that will he affected by the proposed rules, if adopted.” The RFA generally 

“’Sre  5 0.S.C. 5 6(12. The M A .  see 5 U.S.C. 
Fnforccment Fairness Aci o l  1796 (SBREFA), Pub. L. No. 104-121. Title 11, 110 Stat. 857 (1996). 

601-612, has heen amended by the Small Business Replatory 

. S w  5 L.S.C. 3 60?(a) 

’” S w  5 W . C .  .$ 603(aj 

c,- 

h’) 47 (1.5 C. W9(a I .  Altliough Ihe ongoing negotiations behvcen the consumer nlectronics and cable industries are 
not hciny condmted tinder the auspices of 3 formal standards setting organization, any  specifications resulting from 
sticI1 inegotiations would bc subject to subsequent review and adoption by a n  appropriate organization. 

5 [~I.S.C. $ 603(b)(i) 711 
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defincs the letm “smilll entity” as ha\ing the same meaning as the terms “small business,” “small 
orfaiiiration,” and “small governmental jurisdiction.”” In addillon, the te rn  “small business’’ has thc 
u m ?  mcaiiinf as the t e rn  “small business concern” under the Small Business Act.” A “small busincss 
concern” IS wie which: ( I )  is independently o w x d  and operated; (2) is not dominant in its field of 
opwition; and ( 3 )  satisfies any  additional criteria established by the Small Business Administration 
( 8 8  SB], 8 8  ) ,  - 3  

Cable and Other  Program Distribution. The SBA has developed a small business size standard 
(or cable and other program distribution services. which includes all such companies generating $12.5 
million or less in revenue an~iually.’~ This category includes, among others, cable operators, direct 
broadcast satellile (“DBS”) services, home satellite dish (“HSD”) services, multipoint distribution 
services (“MDS”), multichannel multipoint distribution service (“MMDS”), Instructional Television 
Ftxcd Service (“ITFS”), local multipoint distribution service (“LMDS”), satellite master antenna 
tsluvision (“SMATV”) systems, and open video systems (“OVS”). According to the Census Bureau data, 
{here are 1,31 I total cable and other pay television service firms that operate throughout the year of 
which 1.180 have  less than $10 million in We address below each service individually to 
provide a more precise estimate of small entities. 

Cable Operators. The  Coinmission has developed, with SBA‘s approval, our own definition of a 
small cable system operator for the purposes of rate regulation. Under the Commission’s rules, a “small 
cablc company” IS one serving [ewer than 400,QOO subscribers n a t i o n ~ i d e . ’ ~  We last estimated that there 
fiere 1.439 cable operators that qualified as small cable companies.” Since then, some of those 
companies may hav~e g o w n  to serve over 400,000 subscribers, and others may have been involved in 
transactions that caused thein to be combined with other cable operators. Conscquently. we estimate that 
there arc f w c r  than 1,139 small entity cable system operators that may be affected by the decisions and 
rules proposed in this Fudier  No/ice. 

i U.S.C $ 601(6) ’I 

-, 
- 5 IJ.S.C. 9 601(3) (incorporating by reference ihc definition of “small business concern” in the Small Business 

Act, 1 5  U.S.C. 4 632). Pursuant to the 5 U.S C. $ 601(3), the statutory definition o f a  small business applies, “unless 
a n  agency. after consultation with the Office of Advocacy of the SBA and after opportunity for public comment. 
establishes one or more definitions of such the rem which are appropriate to the actlvlties of the agency and 
piiblislics such detinitioii(s) in the Fcderal Register.” 
., . 

’ 15 1; S.C. 4 632 

-‘ I3 C F.R. 
this paragraph. 

’ Economics and Statistics Administration, Bureau of Census, US. Department of Commerce, 1997 Econormc 
Ceiisus. Suhjcct Series ~ Establishment and  Firm Size, Information Sector 51, Table 4 at 50 (2000). The amount of 
$10 mllioii was used io rslinlate the number of small business firms because the relevant Census categories stopped 
a t  89,990.999 and began at F 10,000,000. No caiegory for $ 1  2.5 million existed. Thus, the number is as accurate as 
i t  is possible to calculate with the available information. 

121.201, NAlCS code 517510 (formerly 513220). This NAJCS code applies to all services listed in 

~~ 

-<, 
47 C.F.R. 4 76.901(e). Thc C o m s s i o n  developed this definition based on its determinations that a small cable 

rysleiii operator is one with annual revenues of $100 nullion or less. Sixth Report an‘! Order nnd Eleventh Order on 
K ~ ~ ~ o n \ ; r ! ~ , i . i i / i o i i ,  I O  FCC Rcd. 7393 (1995). 
.. 

Paul Kayan .2rsociates, Inc.. Cable TV Investor, Feb. 29, 1996 (based on figures for Dec. 30, 1995) 
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The Communications Act, as amended. also contains a size standard for a small cable system 
~pcrilo~. \vhich is "a cable operator that. directly or through an affiliate. serves in the aggregate fewer 
than 1 %  o f a l l  subscribers in thc United Stares and is not affiliated with any entity or entities whose gross 
annual rcvcnucs in the aggregate exceed $250,000.000."'~ The Commission has determined that there are 
(18.500,flOo suhscribri~s in the llnited States. Therefore. an operator serving fewer than 685,000 
suhaci.ihcrb shall bc deemed a small operator if i ts  annual revenues, when combined with the total annual 
revenue5 of all o f  its affiliates, do not exceed $250 million in the aggregate.7y Based on available data, 
we find that thc iiumber of cable operators serving 685.000 subscribers or less totals approximately 
I.150."" Although it seems certain that some of these cable system operators are affiliated with entities 
whosc poss  annu;il revenues exceed $250,000,000, we are unable at this time to estimate wjith greater 
precision the number or  cable system operators that would qualify as small cable operators under the 
definition i n  the Communications Act. 

Direct Broadcast Satellite ("UBS") Service. Because DBS provides subscription services, DBS 
i a l l s  within the SBA-recognized definition of cable and other program distribution services." This 
delinition provides that a small entity is one with $12.5 million or less in annual receipts.8' There are 
f o u r  licensees of DRS services under Part 100 of the Commission's Rules. Three of those licensees are 
currcntly operational. Two of thc licensees that are operational have annual rcvenues that may be in 
exccss of the threshold for a small business.*' The Commission, however, does not collect annual 
revenue data for IIBS and. therefore, is unable lo ascertain the number of small DBS licensees that could 
hc impactcd by these proposed rules. DBS service requires a great investment of capital for operation, 
and \IC acknowledge, despite the absence o f  specific data on this point, that there are entrants in  this field 
ihat may not yet have generated S12.5 million in annual recelpts. and therefore may be categorized as a 
small business. if independently owned and operated. 

Home Satellite Dish ("HSD") Service. Because HSD provides subscription services, HSD falls 
within the SBA-recognized definition of cable and other program distribution services.84 This definition 
provides tha t  a small entity is one with 512.5 niillion or less in annual receipts." The market for HSD 
service is difficult to quantifi." Indeed. the service itself hears little resemblance to other MVPDs. HSD 
owners have access to more than 265 channels of programming placed on C-band satellites by 
programmers for receipt and distribution by MVPDs. of which I15 channels are scrambled and 

47 L.S.C. $ 543(rn)(2). 

" 4 7  ('.F.R. $ 761403(b). 

Paul Kagan Associates, Jnc., Cable 1'V Investor, Feb. 29, 1996 (based on figures for Dec. 30, 1995). Xl ,  

'' 1 3  C.F.R. p 121.201,NAICScode 5175lO(~omierly513220). 

h i  Id 

///. Y i  

*' 1 3  CFR. 6 1 2 1 . 2 0 1 .  NAICS code ~ 1 7 5  I O  (fomicr~y 513220).  

lii I d  

S(, S w .  Iiovwer. the census data for Cable and Other Program Distribution, supr-o. 
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lipprosiinatcly I50 are unscrambled.“ HSD o\vners can watch unscrambled channels wlthout paying a 
whscription fee. l o  receivc scrambled channels. however, an HSD owner must purchase an integated 
I-eceiwr-decoder from a n  equipmcnl dealer and pay a subscription fce to an HSD programming package. 
Thus. MSD users include: (1) !‘ie\vers who subscribe to a packaged programming service. which affords 
them access to most of the same programming provided to subscribers or other MVPDs; (2) viewers who 
rcceive only non-subscription programming; and (3) viewers who receive satellite programming services 
illegally without siihscribing. Bccausc scrambled packages of programming are most specifically 
intended for retail consumers, these are the services most relevant to this discussion.” 

Multipoint Distribution Service (“MDS”), Multichannel Multipoint Distribution Service 
(“MMDS”) Instructional Television Fixed Service (“ITFS”) and Local Multipoint Distribution 
Scrvice (“LMDS”). MMDS systems, often referred to as “wireless cable,” transmit video programming 
to sulmribcrs using the microwave frequencies of the MDS and ITFS.’” LMDS is a fixed broadband 
point-lo-multipoint microwave s e n x e  that  provides for two-way video telecommunications.”’ 

In connection with the 1996 MDS auction, the Commission defined small businesses as entities 
thar had annual average gross revenucs of less than $40 million in the previous three calendar years.” 
This definition of a small entity in the context of MDS auctions has been approved by the SBA.” The 
MDS auctions resulted in 67 successful bidders obtaining licensing opportunities for 493 Basic Trading 
Arms (“BTAs”). Of the 67 auction winners. 61 met thc definition of a small business. MDS also 
includes licensees of stations authorized prior to the auction. As noted, the SBA has developed a 
definition of small entities for pay television services, which includes all such companies generating 
X I  2.5 million or less in annual receipts.’” This definition includes multipoint distribution services, and 
t h u h  applies to MDS licensees and wireless cable operators that did not participate in  the MDS auction. 
InfomiatLon available to us indicates that there are approximately 850 of these licensees and operators 
tha t  do not gencrate revenue in excess of $12.5 million annually. Therefore, for purposes of the  LRFA, 
u c  find there are approximately 850 small MDS providers as defined by the SBA and the Commission’s 
auction rules. 

The SBA dcfinilion of small entities for cable and other program distribution services, which 
includes such companies generating $12.5 million in annual receipts, seems reasonably applicable to 
IIFS.”‘ There are presently 2,032 ITFS licensees. All but 100 of these licenses are held by educational 
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inslitutions. Educational institutions are included in the definition of a small business.9s However, we 
do no1 ~nl lecl  annual  revcnuc dara tor 1TFS licensees, and arc not able to ascertain how many of the 100 
noii-cducational licensecs would be categorized as small under the SBA definition. Thus, we tentatively 
concludc tha t  a t  least 1.932 licensces arc small businesses. 

Addilionally. the auction of the 1.030 LMDS licenses began on February 18, 1998, and closed on 
March 25, 1998. The Commission defined "small entity" for LMDS licenses as an entity that has 
avcrapc gross revenues of less than $40 million in the three previous calendar y e a s Y "  An additional 
classification for "very small business" w s  added and is defined as an entity that, together with i t s  
affiliates, has aberage gross revenues of not more than $15 million for the preceding calendar years." 
Thcsc regulations defining "small entity" in the context of LMDS auctions have been approved by the 
SRA.'Js l'hcrc werc 93 \wining bidders that qualified as small entities in the LMDS auctions. A total of 
93 small and very small business bidders u'on approximately 277 A Block licenses and 387 B Block 
liccnses. 0 1 1  March 27. 1999, the Commission re-auctioned 161 licenses; there were 40 winning bidders. 
Rased on this information, we conclude that the number of small LMDS licenses will include the 93 

winning bidder, in the firs1 auction and the 40 winning bidders in the re-auction, for a total of 133 small 
entity LMDS providers as defined by the SBA and the Commission's auction rules. 

In sum. there are approximately a total of 2,000 MDSIMMDSILMDS stations currently licensed. 
Of the approximatc total of 2,000 stations. we estimate that therc are 1,595 MDSiMMDSiLMDS 

providers that  are small businesses as deemed by the SBA and the Commission's auction rules. 

Satellite Master Antenna Television ("SMATV") Systems. The SBA definition of small 
entitics for cable and other proyam distribution scrvices includes SMATV services and, thus, small 
entitics are defined as all such companies generating $12.5 million or less in annual receipts.99 Industry 
sources estimate that  approximately 5,200 SMATV operators were providing service as of December 
1095.""' Other estimates indicate that SMATV operators serve approximately 1.5 million residential 
subscribers as ot' July 2001 . I o i  The best available estimates indicate that the largest SMATV operators 
serve between 15,000 and 55,000 subscribers each. Most SMATV operators serve approximately 3,000- 
4.000 customers. Because these operators are not rate regulated, they are not requircd to file financial 
data with the Commission. Furthermore, we are not aware of any privately publlshrd tinancial 
mformation regarding thesc operators. Based on thc cstimated number of operators and the estimated 
numbcr of units servcd by the largest ten SMAI'Vs. we believe tha t  a substantial number of SMATV 

I / <  SBREF,Z also applies to nonprofit organizations and governmental organizations such as cities, counties, toms, 
iowiiahips. villages. school districts. or special dislricts, with populations of less than 50,000. 5 U.S.C. S: 601 ( 5 ) .  

'" ,S~W LMDS 01.h; I2 FCC Rcd a t  1254.5 

Oi k/ 

See I.cttcr to Damel Pliythyon, Chief, Wireless Telecommunications Bureau (FCC) from A. Alvarez, "X 

Adniinistrator. SBA (January 6, 1998). 

" ' I  13 C.F.R. $ 121.201.NA[CS code ~17SIO(formerly513220) 

St.1, T/?II-I /  .4niiirol R?JJOI.I, I 2  FC:C Rcd a t  4407-4. 

Src - Inn r id  .4rse.r,~mm/ of /he Sfatir.r o/Cumpeir/ion in Murkcrs for ihr Deliveq, of Video Progmmnring, I 7  FCC 

IO!> 

1ni 

Rcd  1244. 128 I (2001 ) ("Ei,y/i/h Aiznunl Repor/"). 
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operators qualify as small entities 

Open Video Systems ("OW"). Because OVS operators provide subscription services,"" OVS 
l i l l i  wi ih in  the SB.4-recognized definition of cable and other program distribution  service^.'^' This 
definition prwidch that a small entity is onc with 5 12.5 million or less in annual receipts."14 The 
('ornmissicin has ccrtitied 25 OVS operators with some now providing service. Affiliates of Residential 
('ommunications Network. Inc. ("RCN") rcccived approval to operate OVS systems in New York City, 
Hoston. Washington. D.C. and other areas. KCN has sufficient revenues to assure us that they do not 
q~ialiry as sinall business entities. Little financial information is available for the other entities 
authoriied to provide OVS that are no1 yet operational. Gi\,en that other entities have been authorized to 
pro\;ide OVS service but habe no! yet begun to generate revenues, we conclude that at least some of the 
OVS operators qua l i fy  as small entitics. 

Electronics Equipment  Manufacturers.  Rules adopted in this proceeding could apply to 
manulacturers of DTV receiving equipment and other types of consumer electronics equipment. The 
SBA has developed definitions of small entity for manufacturers of audio and video equipmentios as well 
a h  radio and television broadcasting and wireless communications equipment."" These categories both 
iiiclude all such companies employing 750 or fewer employees. The Commission has not developed a 
dlriinilion of' small entities applicable to manufacturers of electronic equipment used by consumers, as 
compared 10 industrial use by tclcvisioii licensees and related businesses. Therefore, we w-ill utilize the 
SUA definilions applicable to manulacturers of audio and visual equipment and radio and television 
broadcasting a n d  wireless communications equipment, since these are the two closest NAICS Codes 
applicable to the consumer electronics equipment manufacturing industry. However, these NAICS 
catcgories are broad and specific figures are not available as lo how many of these establishments 
manufacture consumer equipment. According to the SBA's regulations, an audio and visual equipment 
manufacturer must have 750 or fewer employees in order to qualify as  a small business concern.'"' 
('ensus Bureau data indicates that there are 554 U S .  eslablishments that manufacture audio and visual 
equipment. and that 542 of these cstablishments have fewer than 500 employees and would be classified 
as small entities.'"' The remaining 12 establishments havc 500 OT more employees; however, we are 
unable to determine how many of those have fewer than 750 employees and therefore, also qualify as 
small entities under the SBA definition. Under the SBA's regulations, a radio and television 
broadcasting and wireless communications equipment manufacturer must also have 750 or fewer 

'I'! SL'P 47 I1.S c. 9 573. 

'('; I i C.F K 5 I 2 I . In  I ,  NAlCS code 5 1 75 I O  (former ly s I 3220) 

" I 4  ill 

'"I l : U R $  121 20l.h'AICScode33.1310. 

""' I: CFR $ 121.201,  NATCS code 334220 

10- 13CFR 4 I?1.201,NAICScodt.334310 

101. Ecoiionuch and Stdtirtics Administration, Bureau of  Census. U S. Department of Commerce. 1997 Economic 
Cciisus. Industry Serics ~. Manufacturing. Audio and Video Equipment Manufacturing. Table 4 at  9 (1999). The 
amouili of 500 employees was used to estimate the number of small business fm because the relevant Census 
caizgoiics slopped a t  499 employees and began at 500 employees. N o  category for 750 employees existed. Thus, 
i l ie number is as  accurare as it is possible to calculate with the available information. 
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employees in  order to qualify as a small business concern."") Census Bureau data indicates that there 
1.2 IS G.S. cstahlishmcnts rhat manufacture radio and television broadcasting and wireless 
communications equipment. and that 1.150 of these cstahlishments have fewer than 500 employees and 
would he classified as small entitieh."" The remaining 65 establishments have SO0 or more employees; 
Iio\wver. \ye are unable to dctermine how many of thosc have fewer than 750 cmployees and therefore, 
also qualify as small entities under the SRA definition. W e  therefore conclude that there are no  more 
rhan 542 small manufacturers of audio and visual electronics equipment and no more than 1,150 small 
inanufacturers of radio and television broadcashrig and wireless communications equipment for 
consumcr/household usc. 

I). Description of Projected Reporting, Recordkeeping and other Compliance 
Requirements. At [his time, i t  is not expccted that the proposed actions will require any additional 
rccurdkccping or  compliance requirements. We seek comment on whether others perceive a need for 
recordkeeping. 

E. Steps Taken to Minimize Signiticant Impact on Small Entities, and Significant 
Alternatives Considered. The RFA requircs an agcncy to describe any significant alternativcs that it 
has considered in reaching its proposed approach, which may include the following four alternatives 
(among others): ( 1 )  the establishment of differing compliance or reporting requirements or timetables 
that take into account the resources a w l a b l e  to small entities; (2) the clarification, consolidation, or 
simplification of compliance or reporting requirements under the rule for small entities; (3) the use of 
performance, rather than design, standards; and (4) an exemption from coverage of the rule, or any part 
thereof, for small entities.! 

We have sought comment on the appropriateness of the July I ,  2006 prohibition on integated 
naviyatiun devices in light of, inter. ulio. ongoing devcloprnents regarding this industry As a part of this 
etfort. m)e wish to consider and examine the effect of changing or eliminating the prohibition deadline on 
small en[itics. We welcome comments suggesting ways in which any perceived burden upon small 
entities could be mitigated. 

F. Federal Rules that May Duplicate, Overlap, or Conflict with the Proposed Rules. 
None. 

I ?  C.F.R. g 121.20I ,NAICScode?~4?20.  

P,cononiics and Statistics Administratioii. Bureau of Census, US. Department of Commerce, 1997 Economic 
Census, Industry Series ~ Manufacturing, Radio and Television Broadcasting and Wireless Communications 

s~i ia l l  business f i r m s  hecause the relevant Census carcgories stopped a t  499 employees and began at 500 employees 
Yo caregory rot 750 rinployces exisied. Thus. rhe number is as accurate as it is possible to calculate with the 
ava i l ah l c  infomiation. 

" '  5 l!.S.C. $ 603(b) 

1114 

I IO 

Fquipmrnl fhnufacniriny, Table 4 al 9 (1999). Thc amount of 500 employees was used to estimate the number O f  
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CONCURRING STATEMENT OF 
COMMISSIONER MICHAEL J. COPPS 

Kc' Iinplmicnlciliot~ of Section 304 ofll ie Telecommunicuiions .Ici of 1996, Comniercial 
,4i~nilu/~iliiy ofh'uvigution Devices, CS Docket No. 97-80 

Starting from the /premise that consumers are better served by having more choices and options, I 
a m  conccrned about any extcnsion that delays the commercial availability o i  set-top boxes. 
Ncverthelcss, I concur in  the decision to extend the January I ,  2005 deadline for MVPDs to stop 
deploying intcgrated scl-top hoxes, rather than to eliminatc the requirement altogether. Given recent and 
ongoing industry developments, no1 extending the dradline at this time would have forced consumers in 

the short-tenn to lease costlier deviccs or purchase technology that will likely become obsolete once the 
industry works out the remaining details on hi-directional cable compatibility 

I would h a w  prefcrred a shorter extension period that would have kept more pressure on the 
('omniisslon and thr indusny to ensure that competitivc navigational devices are made commercially 
available as soon as possible. as thc statutc requires. The Commission must continue to do all ~t can to 
kecp the DTV transition moving forward expeditiously. 

I[ is important to notc  hat the Commission will revisit this issue again In I 8  months. While 1 
would have liked to do 50 beforc then, I do believe the Commission, as well as the Congress, will be 
expecting great further progress on the road toward the exciting new world of  digital television for which 
w e  have hccn waiting too long. 
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